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I don’t use social media for professional 
or business purposes. That’s just a 
personal choice on my part. Instead, I  
use it to keep up with friends and family, 
especially my two children. I also use it to 
keep up with my home town as a member 
of a group called “I remember growing up 
in Cordova.” It has been a powerful tool in 
renewing old acquaintances and taking 
some old memories out of moth balls. A 
recent exchange did just that – I was 
reminded of an event that took place 
during a Sunday afternoon visit at my 
parents’ home several years ago. But to 
understand the event, I need to share a 
little history.

When I was about seven years old, I 
became an acolyte at Long Memorial, my 
hometown parish. This is a very ceremonial 
position. It involves a great deal of attention 
to detail to responsibilities in multiple 
categories. Not long after I became an 
acolyte, I was asked if I would take on the 
additional Sunday morning responsibility of 
tolling the bell that hung from the top level 
of Long Memorial’s mighty gothic bell 
tower. This responsibility also required a lot 
of attention to detail. I became a vigorous 
bell-ringer – so vigorous that several 

Sunday afternoons of my childhood and 
youth were spent climbing up into that 
mighty tower to reset the bell after I had 
turned it over in its rocker and tangled  
the rope. It is fair to say that I would  
on occasion lose sight of one minor  
detail – the limit to the strength that could 
be used to pull that golden rope. A year 
or so after I took charge of tolling that 
magnificent bell, I was asked if I would  
be responsible for playing the carillons on 
Sunday mornings and other appropriate 
days of the year. This new assignment 
would require even greater attention to 
even more detail.

I would have to make sure that the 
carillons being played were appropriate  
for the particular Sunday as well as the 
particular season of the liturgical year. To 
this day, when I hear carillons being played 
from a parochial bell tower, I automatically 
critique them for their appropriateness to 
the season or to the particular day. I smiled 
recently when, on the Sunday following  
St. Patrick’s Day as my family and I were 
walking up the steps to enter the narthex  
at Highlands United Methodist Church, the 
carillons were tolling a Lenten canticle set 
to a traditional Irish tune that we would also 
sing later that morning (attention to detail – 
one of the many reasons my family and  
I love Highlands). 

DETAILS, DETAILS, DETAILS!
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UNDERWRITING
INSURING REO 
POST FORECLOSURE
By Warren Laird 
State Manager and Counsel

Over recent months, opinions out of the Alabama Court 
of Civil Appeals have created a great deal of confusion 
where foreclosures are concerned. It all began when the 
Court released its opinion in Sturdivant v. BAC Home Loan 
Servicing, LLC (2011 Ala. Civ. App. LEXIS 361), in December 
2011. The facts in this case are simple:

2007 – Sturdivant obtained a loan from Security Atlantic 
Mortgage Co., Inc. (Security Atlantic), executed a mortgage 
with Mortgage Electronic Registration System, Inc. (MERS), 
as nominee for Security Atlantic. The loan was insured by  
the Federal Housing Administration (FHA). 

June 2009 – BAC Servicing (BAC) sent her a letter in  
which it identified itself as the “servicer” of the loan. The letter 
informed Sturdivant that if her default was not cured, the loan 
payments would be accelerated and the balance of the loan 
would be due.

September 2009 – BAC referred the matter to an  
attorney to begin foreclosure. BAC’s attorney sent two  
letters to Sturdivant, both dated September 20, 2009.  
One of the letters identified BAC as the “holder” of the 
mortgage and informed her of the procedures for disputing 
the debt. The other letter stated that a foreclosure sale had 
been set for October 28, 2009. The sale was continued to 
December 1, 2009. BAC foreclosed on the property and  
then filed a complaint in ejectment against Sturdivant. The 
trial court entered summary judgment against Sturdivant.  
She appealed. 

In support of its summary judgment motion, BAC 
submitted a copy of its foreclosure deed, which states that 
MERS had assigned the mortgage to BAC, that BAC had 
recorded that assignment of the mortgage, and that BAC 
had completed other steps necessary to obtain a deed by 
virtue of its purchase of the property at the foreclosure sale. 
On appeal, Sturdivant argued that the summary judgment  
in favor of BAC was improper because BAC failed to make  
a prima facie showing that it had the authority to validly 
foreclose on the property. This issue was not raised at 
the trial court level but because this implicates the issue 
of standing, it can be raised for the first time on appeal. 
BAC’s claim for ejectment was made under Ala. Code 

1975, § 6-6-280(b). Under that Code section, a complaint  
is sufficient if it alleges that the plaintiff has the legal title to 
the premises. 

BAC based its claim that it had legal title to the property  
on the auctioneer’s foreclosure deed. Sturdivant argued that 
BAC lacked authority to foreclose on her property because it 
did not hold the mortgage when the sale took place. The 
security agreement provided that MERS or Security Atlantic 
had the right to foreclose on the property and seek its sale. 
MERS had not assigned the mortgage to BAC at the time of 
the foreclosure. That assignment was made on the date of 
the foreclosure sale. BAC did not hold the mortgage when it 
made demand for payment, initiated foreclosure proceedings 
or published the notice of foreclosure. “In other words, BAC 
did not have the power of foreclosure or the authority to 
foreclose on the property, and therefore, the deed it obtained 
after the December 1, 2009, foreclosure sale was invalid.” 
BAC did not have standing to bring the ejectment action.  
The Court held that a judgment entered in an action 
commenced by a party lacking standing is a nullity. The 
summary judgment was therefore void and due to be 
vacated. Of note in this case is this: there was apparently no 
evidence presented concerning who was in possession of 
the promissory note at the time foreclosure was commenced. 
That, as you will see, is a very important detail.

Then came Perry v. Federal National Mortgage Association, 
(2011 Ala. Civ. App. LEXIS 363). The opinion in this case was 
released on December 30, 2011. The facts were similar to 
those in Sturdivant, as was the result – the trial court was 
reversed and Perry prevailed on appeal. Notice here that  
the case turns really on the contents and admissibility of 
Fox’s affidavit.

On March 9, the Court withdrew its December 30 Perry 
opinion and substituted with a new opinion (2012 Ala. Civ. 
App. LEXIS 58) that AFFIRMED the trial court’s granting of 
summary judgment in favor of Fannie Mae®. With respect to 
Perry’s arguments that are pertinent to this writing, the court 
held that:

the foreclosure sale was not defective. A party 1. 
“initiates” foreclosure proceedings when it 
accelerates the maturity date of the indebtedness 
and publishes notice of the foreclosure sale. 
EverHome notified Perry that it was accelerating the 
loan on July 2, 2009. On July 8, 2009, it first 
published notice of the sale. MERS assigned the 
mortgage to EverHome on July 15, 2009. Fox’s 
affidavit states that EverHome had acquired the 
promissory note that Perry had executed to RBMG 
on July 2, 2007. A holder of a note is entitled to 
enforce the terms of a negotiable instrument. “The 
dispute concerns when EverHome became a  

Continued on page 8
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LET’S GO TO THE BEACH!
Intensive Title 101 Underwriting and 
Business Development Workshop

You asked – we listened. Many of you have asked that we 
reduce Title 101 to an intensive workshop with a segment on 
business development for your agency. We are pleased to 
announce that the first Title 101 & Business Development 
Intensive Workshop will be held August 2-3, 2012, at the 
Island House Hotel Conference Center located at 26650 
Perdido Beach Blvd., Orange Beach, Alabama.

The Island House has set aside a block of rooms for our 
workshop that are available for $179.00 per night. Please 
contact the Island House directly at (800) 264-2642 to make 
your room reservations. Mention that you are attending the 
Stewart Title Guaranty Company workshop in order to take 
advantage of the special rate. The hotel will release the 
un-booked rooms on July 2. While the rate will remain the 
same, the hotel will only guarantee reservations made after 
July 2 based on room availability. So, please make your 
reservations soon!

The workshop will begin with breakfast on Thursday, 
August 2, at 8:30 a.m. Lunch will be provided. There will be a 
reception with heavy hors d’oeuvres for the attendees and 
their families that evening at the hotel. Friday’s session will 

also begin with breakfast and conclude at noon with lunch. 
Friday afternoon will be free for travel or time with your family.

This workshop is designed to benefit agents and their staff 
in every position – searchers and underwriters, those who 
prepare commitments and policies, closers and those with 
public relations responsibilities.

Michael Webber is coordinating a golf outing for Saturday, 

August 4. If you are staying into the weekend and would like 
to be our guest for a scramble on Saturday, please contact 
Michael (mwebber@stewart.com) and let him know of your 
interest. Warren is coordinating a half-day fishing trip from 
Zeke’s Marina for Saturday morning. If some deep sea fishing 
will be sufficient reason to be an early Saturday riser, contact 
him (wlaird@stewart.com) to express your interest in going 
deep sea fishing. For those with a little shopping in mind, 
please contact Melissa Smith (msmith@stewart.com). She 
will be coordinating a Saturday morning shuttled trip to the 
outlet center in Foley. 

Make your plans and hotel reservations now. Registration 
materials for this intensive workshop will follow.
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Fast forward to 2003. It was early December (Advent in  
the liturgical year). My children and I spent the afternoon  
with my parents. It was unusually warm for December, so 
warm in fact that one of my parents suggested that we sit 
outside so we could enjoy the Advent carillons coming from 
Long Memorial that afternoon. At 4:00 p.m., the carillons 
began to ring. My mom, sitting in the swing with my dad, 
turned her best ear toward Long Memorial so she could  
hear more clearly. As she turned, I saw a frown form. Then, 
Mother asked, “I don’t recognize that Advent hymn, do you?” 
I leaned in to listen a little more intently. “No ma’am, I don’t,”  
I replied. “It’s not an Advent hymn. It’s The Old Rugged 
Cross!” Programmed Lenten carillons were being played 
rather than music designed for Advent. On the way back  
to Birmingham, I called my parents’ minister, who was in the 
first six months of his only year in Cordova. After explaining 
what had occurred, he was quick to say that he had not 
been aware that it was his responsibility to ensure the 
seasonal accuracy of the carillons. Not willing to let him  
off quite so easily, I jokingly replied, “Well Reverend, you 
know what they say – the devil’s in the details.” He did not 
appreciate my sense of humor.

Ours is a very detailed business, far more complicated 
and sophisticated than it was when I issued my first title 
policy as an agent in 1986. I entered private practice with 
another lawyer who had an existing real estate practice 
and a title insurance agency. He, together with wonderful 
professionals in the Walker County Probate Judge’s Office 
and the Revenue Commissioner’s Office, provided the 
foundation for my understanding of the details that a real 
property practice would require, especially one that also 
included title insurance. When I began practicing law, we 
basically used three forms – the ALTA® 1966 Commitment, 
the ALTA Loan Policy and the ALTA Owner’s Policy. There 
were only nine ALTA endorsements. Closing packages 
arrived well in advance by UPS®, FedEx® or U.S. Mail. 
Closings were not scheduled until after the title search and 
examination were completed and the commitment prepared 
and the closing package in hand. We used IBM® software for 
word processing and document production. Banks would 
waive fees and charges for trust or escrow accounts. We 
generally always knew the people with whom we conducted 
business. A lot has changed since 1986. Now, there are four 
times as many policy forms, two types of commitment 
jackets, and over 30 ALTA endorsements. Throw the CLTA 
and the STG endorsement forms into the mix and you wind 
up with 100 or more endorsements, although not all are 
available in Alabama. Title insurance and a real estate closing 
practice involved a lot of details in 1986, but the details 
involved since then have multiplied exponentially. 

So detailed, fluid and sophisticated is our business that  

a recent title industry focus group, represented by title 
insurance professionals from across the country, determined 
that agencies that are tuned in to the very nature of our 
industry are geared toward long term success. While I won’t 
go into all of the characteristics identified by the focus group, 
there are several that are worthy of mention and very 
pertinent to our industry in Alabama.

Such an agency:
Maintains a dedicated and well trained staff1. 

Is current on local, state and national rules and 2. 
regulations associated with real property law and  
title insurance

Focuses on the customer3. 

Timely reconciles all trust or escrow accounts4. 

A dedicated and well trained staff is critical to the 
success of every agent. Agency principals and staff members 
must have the knowledge and ability to perform their duties 
and responsibilities. A dedicated and well trained staff 
increases the productivity and profitability of an agency, 
resulting in employee retention and a reduction in exposure 
to avoidable claims. A well cross-trained staff will also ensure 
that unexpected absences will not be disruptive of the 
agency’s operations.

There are a number of resources available to agents that 
provide training opportunities for agency principals and staff. 
The American Land Title Association® offers online training  
at a discount to Stewart agents. The Alabama Land Title 
Association (DLTA) offers seminars at its annual convention 
and mid-year meeting as well as the annual title school. At 
Stewart, we provide training to our Alabama agents and their 
staff through the annual TIPS Seminar, Stewart University®’s 
Title 101, bulletins, newsletters, through our consultative 
visits and through webinars. We also provide mini-seminars 
for agents and their staff upon request.

When presented with information from training 
opportunities, irrespective of the source, share the 
information and knowledge with your colleagues and staff. 
Knowledge captured by the agency principal that is not 
shared with staff is a recipe for disaster. Likewise, staff  
should always share new information and knowledge that 
they capture with colleagues and with agency principals. To 
allow information to bottleneck anywhere, or at any level, 
growth and development of staff and the agency is stunted, 
and the requisite attention to detail becomes lacking. 
Information bottlenecking can also expose an agency to 
unnecessary risks.

Staying current on local, state and national rules and 
regulations associated with real property and title 
insurance is another critical characteristic of agencies 
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that are tuned in to the detailed and sophisticated nature  
of what we do each day. As I indicated earlier, ours is a very 
fluid business. Change occurs much more rapidly than it did 
during the 10 years I was in private practice. We encounter 
changes on an almost daily basis. Some changes we can 
prepare for, as we did when the new HUD Settlement 
Statement became effective January 1, 2010. Other changes 
take place with little or no planning at all – they can occur at 
the instant an opinion of an Alabama or United States 
appellate court is released. Other changes come about 
through regulation, legislation, or some new threat of fraud. It 
is imperative that we stay abreast of all factors that affect 
how we do what we do where we do it.

There are a number of resources available to agents  
that provide opportunities for agency principals and staff  
to keep tuned in to the changes that occur in our industry. 
Stewart Underwriting Bulletins and TIPS seminars, as well  
as participation in Stewart underwriting webinars, are all 
designed to keep you current on changes to local, state  
and national rules and regulations. The Alabama Land Title 
Association (DLTA) offers seminars at its annual convention 
and mid-year meeting as well as the annual title school. 
Recent changes and trends are always a topic of discussion.

Customer-focused agents genuinely care about their 
customers. Attention to this detail allows an agent to 
anticipate the needs of customers in most instances before 
customers realize they have a need. Agents who are dialed in 
to this aspect of our profession follow through – they do what 
they say they will do. Agents with a well-rounded customer 
focus also communicate, both internally among staff and 
externally with their customers. Sometimes I think we get so 
wound up in communications with customers that we forget 
about the importance of internal communication with staff. 
The lack of effective internal communication is another recipe 
for disaster. When the goals, objectives, ideals and priorities 
of the agency are clearly communicated internally, customers 
will observe an agency in which every component comes 
together for effective professional service that delivers quality.

A customer-focused agency will continuously evaluate 
customer satisfaction. This permits the agency to determine 
its strengths and weaknesses. Evaluating customer 
satisfaction will permit an agency to build on its strengths. 
Likewise, this continuous evaluation process allows an 
agency to make improvements to eliminate weaknesses.

Over the last several years, the industry has attempted to 
elevate the focus on the timely reconciliation of all trust or 
escrow accounts. This is characteristic of an agency that is 
tuned into the details – the details of fraud and theft 
prevention. To reconcile timely is to say that the account 
reconciliation occurs well before the expiration of 30 days of 
receipt of the statement, and definitely not more than 30 days 
from receipt of the bank statement. Code of Alabama (1975) 

Section 7-7-406 provides a very small window of opportunity 
to alert a bank that it has paid an instrument that it should 
not have paid – 30 days from the date the statement is 
received. If the bank has paid an item over a forged 
signature, recognized an altered or counterfeit check, or 
some other counterfeit order to pay, the depositor must 
inform the bank of the irregularity within 30 days from the 
date the bank statement is received. Otherwise, the 
depositor may be precluded from attempting to recover the 
loss from the bank.

It really isn’t enough attention to detail to simply reconcile 
trust or escrow accounts to the extent that they balance. The 
reconciliation must also include a three-way reconciliation of 
the bank balance, book balance and escrow trial balance for 
each trust or escrow account. Escrow reconciliations must 
contain a summary page with figures reflecting the account  
is in balance, an outstanding deposits list, outstanding 
checks list, trial balance (list of files with balances) as of the 
period being reconciled, and a detailed adjustment list, if 
adjustments are needed to bring the account into balance. 

Further attention should be paid to outstanding checks and 
deposits. Research and resolve any stale, dated outstanding 
deposits as listed on the outstanding deposit report 
immediately. Any unusual outstanding checks require 
immediate attention and resolution such as:

Checks payable for recordings outstanding more •	
than 30 days

Checks issued or wires transmitted for mortgage •	
payoffs that are outstanding for more than 10 days

Checks for taxes and hazard insurance payments •	
outstanding for more than 30 days

Checks for underwriter premiums that are  •	
outstanding more than 60 days

Other checks outstanding for more than 90 days•	

Shortages or unusual balances on the trial balance require 
immediate attention. Shortages reflected in the list of file 
balances must be funded from operating funds within three 
business days of their discovery. Research the adjustments 
that were required to bring the account in balance. Post 
corrections to the proper file so the adjustment can be 
cleared on the next reconciliation.

These are just a few of the characteristics the focus group 
identified as a detail-driven agency that is geared toward 
success over the long term. As time goes on, you will hear 
about more of the characteristics that were identified by this 
focus group. There’s certainly more to it than training, 
continuing education, marketing and the timely reconciliations 
of trust or escrow accounts. If there is total commitment to 
these four characteristics and the details that are involved, 
however, then the agency is poised to navigate through the 
ever-changing tide that is the title insurance business.
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FRAUD ALERT
Scammers Afoot in Alabama

Alabama continues to be plagued with real estate scams 
and counterfeit schemes. It seems that they first raised their 
head in Huntsville, by-passed Birmingham on their way to the 
Gulf Coast, then circled back. Be alert! Be vigilant! There is 
no immunity anywhere in the state from this plague.

Here’s how the scams work: an individual allegedly from 
overseas (the “scammer”) uses the Internet to identify 
properties. The scammer emails the listing agent, asking  
for a referral to a closing 
agent to handle the 
closing. The scammer 
contacts the closing 
agent in connection with 
the cash purchase of one 
or more properties the 
scammer has allegedly 
identified. The scammer 
then sends a check to 
the closing agent to 
cover the earnest money, 
requesting it be held in 
the closing agent’s 
escrow or trust account. 

Once the check for the 
earnest money is 
deposited, the scammer 
will request that all or a 
portion of the money be wired back to the scammer into an 
account with an overseas or otherwise foreign bank. If the 
closing agent’s bank has given automatic credit for the 
deposit into the escrow or trust account, the funds are 
considered available, although conditionally. Therefore, the 
bank will honor the wire transfer. 

After several days pass, it is discovered that the check 
presented for deposit into the closing agent’s escrow or trust 
account for the earnest money is a counterfeit check. As a 
result, the bank will reverse the deposit, resulting in a shortfall 
in the closing agent’s trust or escrow account. 

The name most recently used in this scam is Mark Lin. 
The checks are drawn on legitimate institutions, both 
domestic and foreign, and sometimes accompanied by 

correspondence from an officer within the entity on whom  
the check is written. However, they are counterfeit. 

Any time a purchaser desires to purchase property sight 
unseen, you should be seeing nothing but red flags. Refrain 
from depositing checks for earnest money into your trust  
or escrow account when you see red flags until you have 
confirmed the validity and authenticity of the check. This 
can sometimes take a considerable amount of time, but well 

worth the effort. To verify 
the authenticity and 
validity of the check, 
obtain independently the 
contact information for 
the institution or bank on 
which the check is 
drawn. In other words, 
refrain from relying on the 
contact information 
provided on the check 
itself. Obtain written 
verification of the check’s 
authenticity. Always avoid 
returning or disbursing 
any funds you receive 
when there are red flags 
until you are certain that 
the funds are 

unconditionally available and the deposit cannot be reversed. 
You may not be certain until you have received written 
confirmation from your depository institution that the funds 
are unconditionally available.

Use this opportunity to educate your real estate 
professional customers and customers about the proliferation 
of scams and schemes in Alabama. As you can see, the 
scammers are targeting real estate agents directly. Educating 
your customers will go a long way toward leveling the 
expectations when red flags are present in what are usually 
high-end properties – when the seller’s and the real estate 
professional’s expectations are the highest.

Please contact the state office any time you encounter  
a transaction involving potential fraud or a potential scam.
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Stewart Information Services Corp. (NYSE-STC) has been 
recognized by Forbes® as one of the Top 100 Most 
Trustworthy Companies in America.  Stewart was selected 
based on an independent audit of 8,000 companies listed on 
the U.S. stock exchanges.

“Stewart is extremely proud that the integrity with which 
we’ve operated for well over a century has been recognized 
by Forbes, and we’re honored to be part of such a 
distinguished group,” said Matt Morris, CEO of Stewart. 
“Stewart has always held trust and integrity as part of our 
core values. Not only is it the right thing to do, it provides a 
foundation for withstanding economic downturns and 
ensuring our future success.” 

Independent financial analytics company, GMI Ratings 
(GMI), selected the top 100 companies based on a 
quantitative and qualitative analysis assessing the quality of 
corporate accounting and management practices. Factors 
that weigh into the evaluation include executive 
compensation levels, management turnover, accounting 
practices, existence of positive events and the absence of 
negative events, among other criteria.

To qualify, each of the top 100 companies had to have 
market caps of $250 million or more as of March 13, 2012. 
Further, they must have maintained a “conservative” or 
“average” accounting and governance risk score (AGR) for 
four consecutive quarters.

Stewart Honored as 
One of America’s Most Trustworthy Companies

MARK YOUR CALENDAR… 
2012 TIPS SEMINAR ANNOUNCED

The 2012 TIPS Seminar has been scheduled for Friday, October 5, 2012. This year, it will be held at The 
Cahaba Grand Conference Center on Highway 280 in Birmingham, located just east of The Summit. If you 
plan to drive up the day before the seminar, a block of rooms has been reserved for Stewart agents at the Marriott, 
located at 3590 Grandview Parkway, Birmingham – across Highway 280 from The Cahaba Grand. The group rate 
for the night of October 4 is $159.00. If you plan to stay overnight, please make your reservations now by 
contacting the Marriott directly at (888) 236-2427 or (205) 968-3775. Be sure to use the group code – stgstga. 

We have an exciting and informative curriculum planned as well as some surprises. We will also be  
recognizing the 2012 inductees into The Tartan Club. Michael Webber will also be putting together a golf 
outing for Saturday, October 6.

So make your plans now to attend! It is important that agents and 
the associates in agency offices stay current on local, state and national  
issues affecting our industry. The Stewart TIPS Seminar is a great way to  
stay plugged in.
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Continued from page 2: UNDERWRITING: INSURING REO POST FORECLOSURE  

holder of the note.” The note contains a blank 
endorsement, which means that a party can transfer 
the note by possession alone. Fox made a blanket 
statement that he had personal knowledge of 
EverHome’s books and records. He did not state 
how he gained knowledge of the date on which 
EverHome had acquired possession of the note.  
No documentation was attached to establish that 
date. Fannie Mae argued that Perry failed to preserve 
for review any argument as to a defect in Fox’s 
affidavit because Perry did not move to strike the 
affidavit. “[T]he Supreme Court of Alabama has 
recently made it clear that a party must move the  
trial court to strike any evidence that violates Rule 
56(e), Ala. R. Civ. P. An objection to the inadmissible 
evidence alone is not sufficient. Ex parte Secretary of 
Veterans Affairs, [Ms. 1101171, February 10, 2012] 
___ So.3d ___, ___ (Ala. 2012)[21 ALW 7-1].” The 
trial court properly considered the evidence that 
EverHome was the holder of the note when it 
initiated foreclosure proceedings.

the note and mortgage were not separated.2. 

the terms of the mortgage were not violated  3. 
because of errors in the notice. Perry argued that the 
foreclosure sale was defective because the notice 
incorrectly stated that EverHome was the mortgage 
holder although the mortgage had yet to be assigned 
to it. “Alabama law is clear that errors in the notice 
that do not prejudice the mortgagor will not invalidate 
an otherwise valid foreclosure sale.” 

With the substitute opinion, you kind of come to the 
conclusion that the Court is finally understanding the  
issues, or that the litigators are finally understanding the 
evidentiary aspects of establishing both standing to foreclose 
and standing to seek the ejectment of the mortgagors. But 
not so fast – there were still concerns over the testimony 
contained in the Fox affidavit, although the objections were 
not preserved for the purposes of the appeal. What we can 
take from the substituted opinion is the Court’s 
acknowledgement that Article 2 of Alabama’s Commercial 
Code (Title 7) applies to the note, together with the rights of 
the holder of the note, enforce the terms of the note. 

With the New Year came Patterson v. GMAC Mortgage, 
LLC, (2012 Ala. Civ. App. LEXIS 21). Similar facts to 
Sturdivant with the same result. But hold on – we’re not 
finished yet.

Two weeks after the Court released its opinion in Patterson 
we get Coleman v. BAC Servicing (2012 Ala. Civ. App. LEXIS 

23). Like the other cases, the facts are simple:
The Colemans obtained a loan in the amount of $93,215 

from Johnson & Associates Mortgage Company (Johnson)  
to purchase a house. The Colemans executed a promissory 
note and mortgage to Johnson. 

May 1995 – Johnson assigned its interest in the mortgage 
to Trans Financial Mortgage Company (Trans Financial). 

December 2000 – Firstar Bank assigned the mortgage 
to Mortgage Electronic Registrations Systems, Inc. (MERS) 
as nominee for Lehman Brothers Holdings, Inc. 

September 2005 – MidFirst Bank acquired possession 
of the note.

February 2009 – Coleman ceased making payments.
April 2009 – Midland Mortgage Company, MidFirst’s 

operating subsidiary, sent Coleman a notice of default. 
July 2009 – attorney retained by MidFirst sent a notice  

of acceleration on July 24, 2009. On July 28, 2009, MidFirst 
conveyed its interest in the property to BAC Servicing (BAC), 
agent for the Secretary of Veterans Affairs (the Secretary). 

July 25, August 1 and August 8, 2009 – notice of 
foreclosure was published. MidFirst was identified in the 
notice as the assignee of the mortgage.

August 2009 – MERS assigned the mortgage to MidFirst. 
September 1, 2009 – MidFirst purchased the property for 

$81,132.97 at the foreclosure sale. 
September 28, 2009 – BAC filed a complaint seeking  

to eject Coleman from the property and obtained  
summary judgment.

Coleman argued that MidFirst did not have the right to 
exercise the power of sale under the mortgage because 
MidFirst was not the assignee of the mortgage when it 
commenced the foreclosure proceedings. In this case,  
the Court held that the timing of the mortgage assignment  
is not determinative as to when the foreclosing entity  
acquires possession. The foreclosing entity presented 
evidence that it was the holder of the note before it initiated  
foreclosure proceedings. 

Coleman also argued that because the note and mortgage 
were separated, that MidFirst never had an enforceable lien. 
The Court held that Alabama law specifically contemplates 
that there can be a separation, Ala. Code 1975, § 35-10-12. 
As stated in Restatement (Third) of Property: Mortgages § 
5.4 at 387, “The note is the cow and the mortgage the 
tail. The cow can survive without a tail, but the tail 
cannot survive without the cow.” In this case, MidFirst  
held the note at all pertinent times. Therefore, it was entitled 
to foreclose the mortgage. 

Then comes Byrd v. MorEquity, Inc. (2012 Ala. Civ. App. 
LEXIS 65). MorEquity, Inc., filed an action seeking possession 
of certain real property that was in the possession of the 
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Byrds. It alleged that it had obtained title to the property 
through a foreclosure sale and that it had sent a written 
demand for possession. The Byrds defended on the basis 
that MorEquity had conducted a foreclosure sale without first 
acquiring any ownership interest in the property. The trial 
court entered a writ of possession in favor of MorEquity.  
The Byrds appealed. The dispositive issue on appeal was 
whether MorEquity had standing to prosecute the ejectment 
action. The Court relied on its opinion in Sturdivant and held 
that the foreclosure deed was void because the foreclosure 
proceedings had been initiated by the plaintiff without a valid 
assignment of the power of sale. The Byrd facts:

July 2007 – the Byrds executed a promissory note and a 
mortgage to Wilmington Finance, Inc. The mortgage defines 
the “lender” as Wilmington Finance, Inc. The mortgagee was 
Mortgage Electronic Registration Systems, Inc. (MERS), as 
the nominee for Wilmington Finance, Inc.

MERS assigned the mortgage to MorEquity. However, 
evidence regarding the date of the assignment is conflicting. 
MorEquity attached an affidavit of its vice president indicating 
that the assignment was made on April 20, 2009. It also 
attached an affidavit of its associate director indicating that 
the assignment was made on December 30, 2009. The debt 
was accelerated as of December 11, 2009, and the notice of 
foreclosure was first published on December 15, 2009. 
MorEquity did not present a prima facie case of standing 
because its own evidence created a genuine issue of material 
fact as to whether it had the power to foreclose and sell the 
property when the foreclosure proceedings were initiated on 
December 15, 2009.

WHAT CAN WE TAKE FROM THESE CASES?
Based on the opinions released thus far, the assignment 

must pre-date the commencement of foreclosure, even if it is 
not recorded until after the foreclosure. When the assignment 
does not predate the commencement of foreclosure, then we 
must be satisfied that the lender who foreclosed and is selling 
the real estate as real estate owned was in possession of the 
promissory note at the time foreclosure commended.

SEARCH AND EXAM IMPLICATIONS – be sure that 
your searchers and abstractors are running the mortgagee 
(including MERS when MERS is the mortgagee) and the 
lender for assignments when property has been foreclosed.  
If you are being asked to insure an interest in a transaction at 
REO and there are irregularities in the chain of assignments, 
please contact the state office for assistance before 
proceeding. An irregularity could be anything from a break in 
the chain of assignments, to the total failure of an assignment 
into the mortgagee that foreclosed, to an untimely recorded 
assignment, and anything in between.

CLOSING IMPLICATIONS:
Prior to closing, please verify that there is no pending 1. 
litigation between the borrower that lost the property 
at foreclosure and the lender that foreclosed or any 
assignee in the mortgage’s chain of assignments. If 
there is pending litigation, please contact the state 
office for assistance before proceeding further.

At or prior to closing, verify that the property is 2. 
vacant. This can be accomplished by an affidavit of 
someone associated with the transaction that has 
been on the property and inside the improvements 
on the property. The appraiser is a good source for 
this affidavit. The real estate professional could also 
be a good source. If no one can verify that the 
property is not occupied, please contact the state 
office before proceeding further.

Please contact the state office for assistance with issues 
you encounter with sales out of foreclosure.
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EMPLOYEE SPOTLIGHT
The Alabama Agency Support Staff is Growing!

We are very pleased to announce that Melissa Kessler Smith has joined the Alabama agency 
support staff as an Agency Services Representative. She joins Warren Laird (State Manager 
and Counsel), Michael Webber (Agency Services Manager) and Judy Williams (Agency 
Coordinator) in the state office. 

As an Agency Services Representative, some of Melissa’s duties will include assisting  
Warren and Michael in supporting the Stewart family of Alabama agents; assisting with  
the consultative visits in certain markets to help ensure that agents are deriving all of the 
benefits of being a Stewart agent; agency development; working with agents on special 
projects as assigned or requested; coordinating all of our seminars, workshops, and  
Stewart University® classes.

Melissa earned her B.B.A. from Texas A&M University and earned a J.D. from the University of Alabama.  

Melissa brings 18 years of experience with title insurance and Agency Operations in Alabama with her into her new 
position. She has held positions as a closing attorney for an agency, closed real estate transactions with a law firm, 
and has been involved with the day-to-day operations and underwriting from the agency perspective.  

“I am very excited to be part of the Alabama agency support group for Stewart agents in Alabama,” Melissa said. 
“I look forward to getting to know the Alabama family of Stewart agents and all of the great professionals in each of 
the agencies,” she said. 

“With Michael and Judy, I have been fortunate to be surrounded by the most talented professionals our industry 
has to offer. It’s not often that someone of Melissa’s caliber comes along,” said Warren Laird, State Manager and 
Counsel. “Melissa is extremely knowledgeable in the day-to-day issues agencies face. She is familiar with agency 
functions, as well as the production systems and technologies that agents rely on. She’s efficient, knowledgeable, 
and above all else possesses a burning desire to help Stewart’s Alabama agents to grow and develop, and to help 
us grow Stewart in Alabama. Michael and I are excited to have her as part of the team. She is a great fit to our 
team,” Laird said.

Michael Webber said, “I knew immediately after speaking with her about the position the very first time that she 
would be an outstanding compliment to the Alabama agency support team.” 

“The addition of Melissa Smith,” Webber explained, “allows us to take our high level of service to a whole new and 
even higher level. We have a great family of agents in Alabama and they will derive major benefits from Melissa. I 
cannot be more pleased.”

Tracey Webb, Southeast District Manager, said, “Melissa brings another dimension to an already multi-dimensional 
and talented Alabama agency support team. I am excited that she has joined the Alabama state office team as an 
agency representative.”

Melissa, her husband, and two daughters reside in the Birmingham metro area. They are members of Trinity United 
Methodist Church. Melissa’s youngest daughter is a junior at Homewood High School, where she was recently 
elected President of the SGA. Her eldest is a junior at Auburn University and was elected SGA Vice President 
earlier this year.

MELISSA KESSLER 
SMITH


